13 May 2020
To the creditor as addressed
Initial Information for creditors

Xanthea Pty Limited (In Liquidation) ACN 159 994 297 - (the “Company”)
The Company may owe you money. This means you may be a creditor of Company.
The purpose of this document is to provide you with information about the liquidation of
Company and your rights as a creditor.
Notification of appointment
I was appointed liquidator of the Company by a resolution of the Company’s members on 12
May 2020.
I act for all creditors. I am responsible for locating the Company’s assets, investigating the
Company’s affairs, reporting to ASIC and, if funds become available, paying money owed to
creditors.
My independent status and who appointed me is outlined in my Declaration of Independence,
Relevant Relationships and Indemnities (DIRRI) which is attached.
What do you need to know?
Question

Answer

What is a creditors’ voluntary
liquidation?

A creditors’ voluntary liquidation, or CVL, is a liquidation
initiated by the Company where it cannot pay all of its creditors
in full. This means that the Company is insolvent.

What are your rights as a creditor?

Information regarding your rights as a creditor is provided in
the information sheet included in this circular. This includes
your right to:
•
•
•
•
•

Make reasonable requests for a meeting
Make reasonable requests for information
Give directions to me
Appoint a reviewing liquidator
To replace me as liquidator.

I wish to draw to your attention the special right to request a
meeting in the first 20 business days of a creditor’s voluntary
liquidation.

If I receive a request for a meeting from at least 5% of known
creditors that are not a related entity of the Company, I am
required to hold a meeting, as long as the request is
reasonable. The details of whether a request is reasonable or
not is included in the information sheet which is attached to
this circular.
What happens to your debt?

All creditors of the Company are now creditors in the
liquidation. As a creditor, you have certain rights, although
your debt will now be dealt with in the liquidation.
The amount of money you receive depends on the amount I
recover, including from finding and selling the Company’s
assets. After paying my fees, creditors share the remaining
money. This amount is called a dividend.
A dividend can vary between creditors because the law
entitles different types of creditors to be paid before other
types of creditors.
If you have leased the Company property, have a retention of
title claim or hold a Personal Property Security in relation to
the Company, please contact my staff as soon as possible.

Do you have to do anything?

You should read this information. You can choose to
participate in the liquidation process, but you don’t have to.
If I need you to take action, I will write and ask you. For
example, I may ask you to provide a proof of your debt before
I can pay you a dividend.
If you do not think you are a creditor, please let me know.

Summary of the Company’s affairs

I received a summary report as to affairs from the
director. This is attached.

Listing of creditors

I have attached a list of creditors to the circular, including their
address and the estimated amounts of their claims, that are
shown in the records of the Company. Any creditors related to
the Company are identified. I am required to provide this
information to creditors under law.

What has happened in the
liquidation so far?

The liquidation has only just commenced. I intend to
immediately commence my investigations into the affairs of
the Company. In this regard I have prepared and dispatched
my initial notices to statutory bodies and financial institutions.
I am also currently seeking copies of the Company’s books
and records in order to assist with my investigations. I will
keep creditors informed about the liquidation.

What is the cost of the liquidation?

I get paid out of the Company’s money, including realisations
from assets or from money paid to me by others, such as the
Company’s directors. If there is not enough money in the
liquidation, I may not get paid in full.

I may write and ask that you approve my remuneration for the
work that I do in completing the liquidation. If I do, I will provide
you with detailed information so that you can understand what
tasks I have undertaken and the costs of those tasks.
Included in this circular is my Initial Remuneration Notice and
my Remuneration Approval Report. This document provides
you with information about how I propose to be paid for
undertaking the liquidation. There is a proposal to approve my
remuneration attached to my Remuneration Approval Report for
your consideration.
Creditors are requested to consider the proposal and complete the
documentation and return it to me by the due date.
What further communication will
you receive?

I will write to you within three months of my appointment
advising whether a dividend is likely and update you on the
progress of my investigations.
I may also send you updates on the progress of the liquidation
or proposals to approve certain matters in the liquidation at
any time.
It is unlikely that I will hold a meeting to communicate with
creditors unless I believe it is in the interests of creditors.
However, if I receive a request for a meeting that complies
with the guidelines set out in the creditor rights information
sheet, I will hold a meeting of creditors.

What happens next?

I will proceed with the liquidation, including:
•
•
•
•

Where can you get more
information?

recovering and selling any available property
investigating the Company’s affairs
reporting to the corporate regulator, the Australian
Securities and Investments Commission (ASIC); and
distributing any available funds to creditors in
accordance with their priority.

The Australian Restructuring Insolvency and Turnaround
Association (ARITA) provides information to assist creditors
with understanding liquidations and insolvency. This
information is available from ARITA’s website at
arita.com.au/creditors.
ASIC also provides information sheets on a range of
insolvency topics. These information sheets can be accessed
on ASIC’s website at asic.gov.au (search for “insolvency
information sheets”).

Please contact my office should you require further information.
Yours faithfully

Ezio Senatore
Liquidator

Appointment date:
Contact name:
Contact number:
Email:

12 May 2020
Ezio (Eddie) Senatore
(02) 6100 3435
hello@eddiesenatore.com

Attachments
- Information Sheet - Creditor Rights in Liquidation
- Declaration of Independence, Relevant Relationships and Indemnities
- Summary of affairs – Form 509
- Initial Remuneration Notice

Creditor Rights in Liquidations
As a creditor, you have rights to request meetings and information or take certain actions:

Right to
request a
meeting

Right to
request
information

Right to give
directions to
liquidator

Right to request a meeting

Right to
appoint a
reviewing
liquidator

Right to
replace
liquidator

Requests must be reasonable.

In liquidations, no meetings of creditors are held automatically.
However, creditors with claims of a certain value can request in
writing that the liquidator hold a meeting of creditors.

They are not reasonable if:

A meeting may be requested in the first 20 business days in a
creditors’ voluntary liquidation by ≥ 5% of the value of the debts held
by known creditors who are not a related entity of the company.

(a) complying with the request would
prejudice the interests of one or
more creditors or a third party
(b) there is not sufficient available
property to comply with the request
(c) the request is vexatious

Otherwise, meetings can be requested at any other time or in a court
liquidation by:
▪ > 10% but < 25% of the known value of creditors on the condition
that those creditors provide security for the cost of holding the
meeting
▪ ≥ 25% of the known value of creditors
▪ creditors by resolution, or
▪ a Committee of Inspection (this is a smaller group of creditors
elected by, and to represent, all the creditors).
If a request complies with these requirements and is ‘reasonable’,
the liquidator must hold a meeting of creditors as soon as
reasonably practicable.

Both meetings and information:

Meeting requests only:
(d) a meeting of creditors dealing with
the same matters has been held, or
will be held within 15 business days
Information requests only:

Liquidators will communicate important information with creditors as
required in a liquidation. In addition to the initial notice, you should
receive, at a minimum, a report within the first three months on the
likelihood of a dividend being paid.

(e) the information requested would be
privileged from production in legal
proceedings
(f) disclosure would found an action
for breach of confidence
(g) the information has already been
provided
(h) the information is required to be
provided under law within 20
business days of the request

Additionally, creditors have the right to request information at any
time. A liquidator must provide a creditor with the requested
information if their request is ‘reasonable’, the information is relevant
to the liquidation, and the provision of the information would not
cause the liquidator to breach their duties.

If a request is not reasonable due to (b),
(d), (g) or (h) above, the liquidator must
comply with the request if the creditor
meets the cost of complying with the
request.

A liquidator must provide this information to a creditor within 5
business days of receiving the request, unless a longer period is
agreed. If, due to the nature of the information requested, the
liquidator requires more time to comply with the request, they can
extend the period by notifying the creditor in writing.

Otherwise, a liquidator must inform a
creditor if their meeting or information
request is not reasonable and the
reason why.

Right to request information

Specific queries about the liquidation should be directed to the liquidator’s office.

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

Right to give directions to liquidator
Creditors, by resolution, may give a liquidator directions in relation to a liquidation. A liquidator must have
regard to these directions, but is not required to comply with the directions.
If a liquidator chooses not to comply with a direction given by a resolution of the creditors, they must
document their reasons.
An individual creditor cannot provide a direction to a liquidator.

Right to appoint a reviewing liquidator
Creditors, by resolution, may appoint a reviewing liquidator to review a liquidator’s remuneration or a cost or
expense incurred in a liquidation. The review is limited to:
▪
▪

remuneration approved within the six months prior to the appointment of the reviewing liquidator, and
expenses incurred in the 12 months prior to the appointment of the reviewing liquidator.

The cost of the reviewing liquidator is paid from the assets of the liquidation, in priority to creditor claims.
An individual creditor can appoint a reviewing liquidator with the liquidator’s consent, however the cost of
this reviewing liquidator must be met personally by the creditor making the appointment.

Right to replace liquidator
Creditors, by resolution, have the right to remove a liquidator and appoint another registered liquidator.
For this to happen, there are certain requirements that must be complied with:

Meeting request

A meeting must be reasonably
requested by the required
number of creditors.
Creditors must inform the
existing liquidator of the
purpose of the request for the
meeting.

Information and notice

Creditors must determine who
they wish to act as the new
liquidator (this person must be a
registered liquidator) and obtain:
▪
▪

Consent to Act, and
Declaration of
Independence, Relevant
Relationships and
Indemnities (DIRRI).

Resolution at meeting

If creditors pass a resolution
to remove a liquidator, that
person ceases to be
liquidator once creditors pass
a resolution to appoint
another registered liquidator.

The existing liquidator will send
a notice of the meeting to all
creditors with this information.

For more information, go to www.arita.com.au/creditors.
Specific queries about the liquidation should be directed to the liquidator’s office.
Version: July 2017

12112 (LIQ) - INFO - CREDITOR RIGHTS INFORMATION SHEET V2_0.DOCX

AUSTRALIAN RESTRUCTURING INSOLVENCY & TURNAROUND ASSOCIATION

PAGE 2

CORPORATIONS ACT 2001
Section 506A

Declaration of Independence, Relevant Relationships and Indemnities
Xanthea Pty Ltd (In Liquidation) - ACN 159 994 297
(the “Company”)
This document requires practitioners appointed to an insolvent entity to make declarations as to:
A.
B.

their independence generally;
relationships, including,
i

the circumstances of the appointment;

ii

any relationships with the Company and others within the previous 24 months;

iii any prior professional services for the Company within the previous 24 months;
C.

iv that there are no other relationships to declare; and
any indemnities given, or up-front payments made, to the Practitioner.

This declaration is made in respect of myself, my staff and subcontractors of Eddie Senatore Advisory.
A.

Independence
I, Eddie Senatore, of Eddie Senatore Advisory have undertaken a proper assessment of the
risks to my independence prior to accepting the appointment as liquidator of the Company in
accordance with the law and applicable professional standards. This assessment identified no
real or potential risks to my independence. I am not aware of any reasons that would prevent
me from accepting this appointment.

B.

Declaration of Relationships
i

Circumstances of appointment

On 4 May 2020 I received an email from Mr Charles Filgate Giles to assist Mr Giles with the
winding up of the Company. In the two to three weeks prior to receiving this email I was
contacted by Mr Giles requesting my assistance to wind up the Company.

On 5 and 6 May 2020, after undertaking a review regarding my independence I prepared the
necessary documentation to place the Company into liquidation. On 11 and 12 May 2020 I
discussed the documentation provided together with the winding up generally with the director,
Mr Giles.
In my opinion, these conversations do not affect my independence for the following reasons:
●

I did not provide any pre-appointment financial advice to any person and nor did I attempt
to provide any assurances to anyone during the emails and phone conversations in respect
of my proposed appointment as to any outcome as a result of that proposed appointment.
The provision of background information regarding the Company and of past and present
officers of the Company is necessary along with general information concerning matters
which included discussion concerning the current estimated financial position of the
Company and does not give rise to any issue of conflict as such information is necessary
to consider as to whether or not I should accept the appointment;

●

The Courts and ARITA (formerly known as the Insolvency Practitioners Association of
Australia) specifically recognise the need for insolvency practitioners to provide advice on
the insolvency process and of the options available to directors of companies and do not
consider that such limited advice results in a conflict or is an impediment to accepting an
appointment;

●

The provision of such information to an insolvency practitioner does not breach the ARITA
Code of Professional Practice and is permitted by the ASIC (refer for example to ASIC
Regulatory Guide 217); and

●

The nature of such limited advice provided to director of a company and their advisors is
such that it is not subject to review or challenge during the course of the administration.

In taking this appointment I have not given, nor have I received, any commission, inducement
or other benefit. In addition, there are no conditions or arrangements surrounding the
appointment that would restrict the proper exercise of my judgment or duties. I am therefore
of the opinion that there is no conflict of interest with regard to this appointment.
I have provided no other information or advice to the Company, its director or advisor prior to
my appointment beyond that outlined in this Declaration.

ii

Relevant Relationships (excluding Professional Services to the Insolvent)

Neither I, nor my firm, have, or have had within the preceding 24 months, any relationships
with the Company, an associate of the Company, a former insolvency practitioner appointed
to the Company or any person or entity that has security over the whole or substantially the
whole of the Company’s property, other than the relationships detailed below.
I know of Mr Giles as a practising solicitor in the ACT. I have not had any referrals by Mr Giles
in the preceding 24 months.
The Company has not been subject to any prior external administration.
Relationships with Major Banks
It is both common and usual to accept appointments where major banks hold a security
interest over the company’s non-circulating and circulating assets.
Major banks in almost every instance provide or have provided banking facilities and/or leasing
facilities to companies prior to the appointment of a liquidator. Such an association does not,
of itself, necessarily give rise to any conflict in respect of my independence.
My pre-appointment security review discloses the National Australia Bank Limited holds a
security interest over the Company. I have not undertaken any work on behalf of the National
Australia Bank Limited in. Relation to this or any other matter.
Whether or not a bank may either hold a current security interest or, alternatively, rank as an
ordinary unsecured creditor in the administration is not an issue that would normally prevent
a registered liquidator from accepting an appointment to a company. Should the Company
remain indebted to a bank following my appointment such an association between the bank
and the Company will not influence my ability to fully comply with my statutory and fiduciary
obligations associated with the winding up of the Company’s affairs objectively and impartially.
Relationship with the Australian Taxation Office (“ATO”)
Again, it is common and usual to accept appointments where the Australian Taxation Office
('ATO') is a creditor of the company. On occasion, the amount of indebtedness by a company
in liquidation to the ATO is not known as at the date of appointment and may not be able to
be quantified until sometime after the commencement of the liquidation.
I do not have any direct association with the ATO. Whether or not the Company is indebted to
the ATO, such an association does not, of itself, necessarily give rise to any conflict in respect
of my independence.

iii

Prior Professional Services to the Insolvent

On 15 April 2019 I was requested by Mills Oakley to undertake a quality review of the
Company’s legal practice and processes required by Mills Oakley in relation to an action
against Mr Giles commenced by the ACT Law Society. There was no asset structuring, no
financial advice and no assessment as to the Company's financial position undertaken by me.
The Company’s financial and trust account information was the subject of its own annual
independent audit. This was noted in my review. I did not provide any advice to the Company.
On 17 June 2019 I provide an invoice in the sum of $4,950. This account has been paid.
There is no threat to my independence as I have not provided any advice to the Company
which would result in me undertaking a review of my own work. The business has been sold
and the ACT Supreme Court has resolved to revoke Mr Giles’ practising certificate.
iv

No other relevant relationships to disclose

There are no other known relevant relationships, including personal, business and
professional relationships, from the previous 24 months with the Company, an associate of
the Company, a former insolvency practitioner appointed to the Company or any person or
entity that has a valid and enforceable security interest on the whole or substantially the whole
of the Company’s property that should be disclosed.
C.

Indemnities and up-front payments
I have received no other indemnities or upfront payments in respect of my remuneration or
disbursements, other than any indemnities that I may be entitled to under statute.
Dated this 12th day of May 2020

.....................................................
Ezio Senatore
Liquidator
NOTE:
1.

2.

3.

If circumstances change, or new information is identified, I am are required under the Corporations Act 2001 and the ARITA Code of Professional
Practice to update this Declaration and provide a copy to creditors with my next communication as well as table a copy of any replacement
declaration at the next meeting of the Company’s creditors.
Pursuant to Section 506A(4) of the Corporations Act 2001 I am required to make a replacement declaration of relevant relationships if:i.
The declaration becomes out-of-date; or
ii.
The Liquidator becomes aware of an error in the declaration.
I am also required to table a copy of any replacement declaration at the next meeting of the Company’s creditors.
Any relationships, indemnities or up-front payments disclosed in the DIRRI must not be such that the Practitioner is no longer independent. The
purpose of components B and C of the DIRRI is to disclose relationships that, while they do not result in the Practitioner having a conflict of interest
or duty, ensure that creditors are aware of those relationships and understand why the Practitioner nevertheless remains independent.

Xanthea Pty Limited ACN 159 994 297
Creditors List as at 12 May 2020

Creditor's name

Assess Medical Group
ATO
DFKRichard Hill
First Choice Bookkeeping
Infotrac
Iron Mountain
Ivan Bulum - L J Hooker Managing Agent
Just Kapital Finance
Law Society of ACT
Leap Computer Services
Mills Oakley
Mr Desiatnik - Barrister
NAB
PKF Accountants
PoloCPI
Sharp Photocopiers
Solvit Network Support
Telstra

Postal Address

Level 5 179 Elizabeth St Sydney 2000
26 Narellan St Canberra 2601
GPO Box 104 Sydney 2001
55 Northbourne Ave Canberra 2601
GPO Box 409 Sydney 2001
465 Plummer St Port Melbourne 3207
Level 6 28 University Ave Canberra 2601
Level 16 56 Pitt St Sydney 2000
1 Farrell Pl Canberra 2610
PO Box 3957 Sydney 2001
1/121 Marcus Clarke St Canberra 2601
PO Box A247 Sydney South 1235
39 Woolongong St Fyshwick 2609
7/28 University Ave Canberra 2601
PO Box A2012 Sydney South 1235
181 Gladstone St Fyshwick 2609
Level 1 Canberra House 40 Marcus Clarke St Canberra 2601
Account No. 0319818700

Tick if
Secured

PPRS (If Applicable)

If secured, give asset details

yes

ppsr

all

yes

ppsr

all

Tick if
Related
Party

Total Owed

$51,476.34
$70,000.00
$15,000.00
$2,268.00
$662.03
$157.00
$14,500.00
$470,000.00
$158,000.00
$4,500.00
$175,018.00
$2,600.00
$256,000.00
$4,600.00
$231.00
$12,500.00
$955.00
$5,000.00

$1,243,467.37

Initial Remuneration Notice
Xanthea Pty Limited (In Liquidation) ACN 159 994 297 - (the “Company”)
The purpose of the Initial Remuneration Notice is to provide you with information about how I
propose my remuneration for undertaking the Liquidation will be set.
1

Remuneration Methods

There are four basic methods that can be used to calculate the remuneration charged by an
insolvency practitioner. They are:
A. Time based / hourly rates: This is the most common method. The total fee charged
is based on the hourly rate charged for each person who carried out the work multiplied
by the number of hours spent by each person on each of the tasks performed.
B. Fixed Fee: The total fee charged is normally quoted at the commencement of the
administration and is the total cost for the administration. Sometimes a practitioner will
finalise an administration for a fixed fee.
C. Percentage: The total fee charged is based on a percentage of a particular variable,
such as the gross proceeds of assets realisations.
D. Contingency: The practitioner’s fee is structured to be contingent on a particular
outcome being achieved.
2

Method chosen

Given the nature of this administration I propose that my remuneration be calculated on time
based / hourly rates basis. This is because:
•
•
•

3

I will only be paid for work done, subject to sufficient realisations of the Company assets.
It ensures creditors are only charged for work performed. My time is recorded and
charged in six-minute increments and staff are allocated to duties according to their
relevant experience and qualifications.
I am required to perform a number of tasks which do not relate to the realisation of assets,
e.g. responding to creditor enquiries, reporting to the ASIC, distributing funds in
accordance with the provisions of the Corporations Act 2001.
Estimated remuneration

I am unable to estimate with certainty the total amount of remuneration necessary to complete
all tasks required in this liquidation. However, at this stage I estimate remuneration will be
approximately $30,000 plus GST, subject to the following variables which may have a
significant effect on this estimate and that I am unable to determine at this early stage in the
administration:

•
•
•
•
•

The extent of enquiries requested by creditors
The extent of and complexities associated with recovery of assets
The outcome of investigations warranting further action
Any possible recoveries discovered during the course of the liquidation
Offences which may have been committed by the Directors of the Company

4

Explanation of Hourly Rates

The rates for my remuneration calculation are set out in the following table together with a general
guide showing the qualifications and experience of staff engaged in the administration and the role they
take in the administration. The hourly rates charged encompass the total cost of providing professional
services and should not be compared to an hourly wage.
Title
Appointee
Manager

Intermediate

Treasury

Administration

5

Description
Registered liquidator, Chartered Accountant, degree qualified with
more than twelve years of experience. Assignment lead.
Chartered Accountant and degree qualified with more than five
years of experience. Self-sufficiently conducts insolvency
appointments and takes a supervisory role on matters.
Generally degree qualified and undertaking or about to undertake
professional year qualification or comparable relevant
qualification with less than one year of experience.
Appropriately experienced and undertakes senior activities such as
oversight of the processing of payment of receipts and banking
administration.
Appropriately experienced and undertakes support activities such
as meeting coordination and preparation of materials where it is
efficient and appropriate to do so.

Hourly Rate
(excl GST)
$550
$450

$250

$220

$150

Disbursements

Disbursements are divided into three types:
•
•
•

Externally provided professional services - these are recovered at cost. An
example of an externally provided professional service disbursement is legal fees.
Externally provided non-professional costs such as travel, accommodation and
search fees - these are recovered at cost.
Internal disbursements such as photocopying, printing and postage. These
disbursements, if charged to the Administration, would generally be charged at cost;
though some expenses such as telephone calls, photocopying and printing may be
charged at a rate which recoups both variable and fixed costs. The recovery of these
costs must be on a reasonable commercial basis.

I am not required to seek creditor approval for disbursements paid to third parties but must
account to creditors. However, I must be satisfied that these disbursements are appropriate,
justified and reasonable.

I am required to obtain creditor’s consent for the payment of internal disbursements where
there may be a profit or advantage. Creditors will be asked to approve my internal
disbursements where there is a profit or advantage prior to these disbursements being paid
from the administration.
Details of the basis of recovering disbursements in this administration are provided below.
Basis of disbursement claim
Disbursements will be claimed at cost.
Scale applicable for the financial year ending 30 June 2020.
Should you have any further questions in relation to the above, please do not hesitate to
contact myself.
Dated this 13th day of May 2020

Ezio Senatore
Liquidator

