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AMS Hydraulics Pty Limited (In Liquidation) ACN 055 035 295 - (The Company) 

Creditor Update - 21 August 2019 

A. JHFJV Application

JHFJV filed an interlocutory application seeking to stay the enforcement of the judgment in 

the sum of $576,691.01 (Judgment) obtained in favour of the Company (JHFJV's 

Application) which was listed for hearing in the Supreme Court of Tasmania on 10 July 

2019. 

At the commencement of the hearing on 10 July 2019, without prior notice to myself, 

JHFJV's Counsel ran an argument not raised in, or otherwise foreshadowed by, JHFJV's 

Application, to the effect that JHFJV was not required to pay the judgment on or from the 

liquidation of the Company as the statutory set-off regime pursuant to section 553C of the 

Corporations Act 2001 (Cth) automatically applied and which, it was submitted, precluded 

the Company demanding payment of the Adjudicated Judgment. JHFJV's counsel 

submitted, without notice to my solicitors prior to the hearing, that the Court was not 

required to apply the NSW Court of Appeal decision of Seymour Whyte Constructions Pty 

Ltd v Ostwald Bros Pty Ltd (in liq) (2019) 133 ACSR 139 as that decision "did not consider 

what would happen next." 

JHFJV's Application was listed before a single associate judge of the Supreme Court of 

Tasmania. Seymour Whyte was a decision of the full bench of the NSW Court of Appeal. 

The effect of the submission by JHFJV's Counsel was that the associate judge was being 

asked to consider whether, or not, Seymour Whyte applied or was relevant to JHFJV's 

Application. If JHFJV's Counsel had provided advance notice of this argument to my 

solicitors and the Court, which is the ordinary practice in an outline of submissions (and 

which did not happen in this case), Associate Judge Holt said that he would have liaised 

with the Chief Justice about the appropriateness of whether he should hear JHFJV's 

Application or instead have it referred to a different judge or a differently constituted Court. 



1. By consent, execution of the Judgment is stayed until further order;

2. The Company may apply for stay to be removed on 7 days' notice; and

3. Costs reserved.

The Court noted that the consent to the stay was given by the Company in light of 

Associate Judge's view that he was not the appropriate judicial officer to hear the 

application raised by JHFJV. 

I am in the process of obtaining further legal advice in relation to proposed next steps in 

respect of JHFJV's Application. 

B. Public Examinations

I am in the process of finalising an application to commence Public Examinations in 

respect of the Company to investigate potential causes of actions available to the 

Company. 

If you have any questions, please do not hesitate to contact me. 

I update my website with information for creditors. This can be found 

here: https://www.eddiesenatore.com/creditors/ 

As a result, the Court made the following orders and notation: 
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